»o Locate25 G;

THE NATIONAL GEOSPATIAL CONFERENCE

Collaboration, Innovation and Resilience: Championing a Digital Generation

Legal Pluralism as alLensto
Understand Legal Frameworks

Jennifer WHITTAL
Kehinde Hassan BABALOLA

April 2025

No0.373 09/04/2025 14:00-15:30 Surveying & Geospatial Opportunities with First Nation People: Joint Session AP CDN & C 7

Geospatial
ORGANISED BY HH Council of Australia PLATINUM SPONSORS

o N . Surveyors
CHCN AV @ esrl :ﬁa_‘cg ‘@S‘@“ I;‘Iﬂm& ‘\\‘:,-‘-‘}"i AuZtralia

THE SCIENCE OF WHERE* Geosystems




WORKING I t 2 b G spatial
oca e Collaboration, Innovation and Resilience: G Coundi] fA |
WEEK HE3 aND ' Championing a Digital Generation F| upgsiEaR
THE NATIONAL GEOSPATIAL CONFERENCE

Brisbane, Australia 6-10 April

What s legal pluralism as a phenomenon? F '
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Legal pluralism occurs when two or more legal systems c

e Official state legal systems
— Statutes
— Common law
— Case law

e Alternative normative legal systems e.g.
— Customary law
— Systems derived from indigenous law
— Informal
— Religious
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What approach is suitable?

e analytical and empirical investigations (what |

— examine reality on its own terms — without
— case study strategy — how, why, what, who, when? (as per a

preferred over

e normative investigations (what should be)
goals
— change management, gap analysis
— etc.
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Franz von Benda-Beckmann -
problems affecting our understanding of leg

e \Where complex relationships between po lal state co
rights exist, legal pluralism is used as a tag-descriptor for co
without deep understanding

e Political and institutional economics has driven a ‘powerful, nearly hegemo
leading to a normative policy orientation

ISCOUrse

e The issues between the institutional frameworks and practices are obscured by the
primary focus on rules and rights — especially in considering the triad of objects
subjects

I L ' ¢ 1 ! I 4 | | | | L 1 | 4 1 @ ' ' ! I ' | | J | 1 1 1 4 ¢ ! I | | |
N 373 09/04/2025 14: 00 15:30 Surveying & Geospatial Opportunities with First Nation People: Joint Session

ORGANISED BY HH G&:’;‘g;ﬁ?ﬂ?' PLATINUM SPONSORS

Surveyors

CHCNAV ®—esrl ewa A‘@ IMl::ter- .‘*.E‘E st




WORKING | te25/> G spatial
oca e Collaboration, Innovation and Resilience: Coundil fA Ali
EEK s THE NATIONAL GEOSPATIAL CONFERENCE ' Champ|0n|ng @ Dlgltal Generatlon F I G e

v Brisbane, Australia 6-10 April

lp..
ad esp

— ‘ideal’ rules and rights focus ’

¢ shift the discourse

— contribute to decolonializing the global legal order with respect to land

A legal pluralism lens and empirical approach can

e tounderstand the existing legal framev*d address |
in complex contexts as required in FFPLA, lementing L

e avoid bias
— western/formal law
— political and institutional economics

administration systems
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Let us look at some key aspects of a legally pluralist lens ....
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1. Myth of state centrism

* challenges view that ‘
y state

— law and policy are created and managed only b
— the state is crucial to economic growth and social development

INSTEAD

e source of law and legality is not limited to the state
— state capacity is limited and reduced: austerity & internationalization
— failed states
— customary law develops independent of states
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2. Binaries should

be avoided

e categoriesvs
continuum of legal
pluralism

e formal/informal

e uniform/ complex
legal systems

e alignedlawvs
conflicting law
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Legal pluralism continuum

by state laws e.g.
constitutions
Politics/statehood and

through your belonging
Austinian: law is only law when to a tribe

derived from a sovereign

essentialist and is a-historic law divide Within a constitution
The law needs Changed through
state actors interpretation

law are distinct and applied
based on population,
location/geography, etc.
For example, in the former
British Colonies

Accepting certain rules
and norms as law and
rejecting others based

on legal reasoning

Social theory of law:
Law is a social product

Legal anthropology:

systems of law that are
independent of the state

[not only customs and norms]

Needs non-state actors
Risk of abuse of power
Possible failure to protect

Sovereign state-legal v socially legitimate ©  Universalism
territorialism (level of ideas and political contestation) g—
S,
g Panlegalism - all
Theory that all state-centred law  Critiqued for wanting to (8 normative phenomena
is modified customary law. capture pluralism within [e] are legal
state law a
But now customs are so legal &
globally influenced - this o . .
challenges the state-centred training and | social science /
model of law thinking I legal anthropology
< >
|
State-centred State law Codified customary Parallel systems Compounded, ' Living customary
' law hybrid forms ! law
Weak Legal — | Deep Legal I
H ribalisaticn - -
Pluralism Law must be acknowledged  the state recognises you Statute law and customary : Pluralism
|
|
|
I
|
|
I
|
I

Enforcement through state
structures e.g. prisons, fines.

Enforcement may
only be coercive
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Official and alternative normative legal’ms
m ly const e

e do not co-existin parallel — they are not independent but
ﬁdent

3. Differential weighting of legal orders

(interlegality) — fuzzy boundaries
¢ have different relative weight depending on the context
— official systems do not always hold more weight

— alternative normative legal systems are not always weak and
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4. Knowledge, education and training, practice, & justige differ wi

e official state legal systems
— legal profession

— surveying & geospatial profession
— procedural justice

e alternative normative legal systems
— traditional/indigenous leaders/authorities and knowledge systems
— religious leaders
— community leaders/grassroots organisations/citizen science (e.g.mapping)
— substantive justice

e needs to be mutual respect and cooperation

No 373 Om/2025 14: 00 15:30 Surveylng & Geospatial Opportunities with First Nation People: Joint SeSS|on AP CDN & C 7 . S
: urveyors
ORGANISED BY Hul G Geospatial PLATINUM SPONSORS CHCNAV @@ L Aﬁu == S Ausila

Australian Government



WORKING | te25/> G spatial
oca e Collaboration, Innovation and Resilience: Coundil fA Ali
WEEK HE3 Gl ' Championing a Digital Generation FIG upgsiEaR
THE NATIONAL GEOSPATIAL CONFERENCE anbane Austraha 6—10 Apnl

5. Nature of plural legal systems

e derived from the historical context
— complex and non-uniform
e resilientin the face of pressure (incl fro

!e state) — ‘es tot

— law is plastic and fluid — changing over time and place/space

— adaptive

e state law and alternative law are nested/overlapping — assumptigithat official state

law is ‘better’

® uncertainty
— forum shopping — decide which system to use for development and land

No 373 09/04/2025 14: 00 15:30 Surveylng & Geospatlal Opportunities with First Nation People: Joint SeSS|on AP CDN & C 7 . S
: urveyors
ORGANISED BY HH G Ge?‘??ﬂtfal PLATINUM SPONSORS CHENAV ®% Lewa A‘Q (== S Australa




WORKING I t 2 B G spatial
Collaboration, Innovation and Resilience: Counil fA |
WEEK HE3 AND oca e , Championing a Digital Generation FIG et
THE NATIONAL GEOSPATIAL CONFERENCE Brlsbane Australla 6—10 Aprll

di

ns

6. Triad of object, subjectand RRRs & time andspage

Subjects

Objects | e
bounded it and
propriefary uni o o

relationships
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e may help us to gain a deeper understanding o
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CONCLUSIONS -a plural legal lens. ...

interact with official state legal systems

‘altemative&atl ega

when combined with empirical studies, may help researchers’wactition
administration sector to gain a deeper understanding of legal systems inp

contexts

may help to avoid the western/formal law bias that is associated wit domlnant

normative property law lens

may assist in shifting the discourse and contribute to decolonlallzmg the global le
with respect to land administration systems
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The most relevant SDGs re d to the p‘ \
and theme of‘

ession
15 LIFE
ON LAND

‘I REDUCED

‘I PEACE, JUSTICE
INEQUALITIES

AND STRONG
INSTITUTIONS

Y,

SUSTAINABLE @™ "%
DEVELOPMENT \J % ALS
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STEP 1: SELECTHERE THE T
STEP 2: COPY THE SDG INTO P

OST RELEVADA SDGs
|OUS SLIDE

NO IERO GOOD HEALTH QUALITY GENDER CLEAN WATER DECENT WORK AND INDUSTRY, INNOVATION
POVERTY HUNGER AND WELL-BEING EDUCATION EQUALITY AND SANITATION ECONOMIC GROWTH AND INFRASTRUCTURE

& .

1 REDUCED 11 SUSTAINABLE CITIES 12 RESPONSIBLE 1 CLIMATE 1 LIFE 15 LIFE 1 6 PEACE, JUSTICE 1 PARTNERSHIPS
INEQUALITIES AND COMMUNITIES CONSUMPTION BELOW WATER ON LAND AND STRONG FOR THE GOALS

AND PRODUCTION INSTITUTIONS
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